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(9:00 a.m)
PROCEEDI NGS
I N OPEN COURT

THE COURT: Good norning. This is the matter of
Medtronic, Inc. MOL. The file nunber is 05-1726.

Wiy don't we have counsel, at |east those who have
approached the podium identify thensel ves.

MR. GUSTAFSON: Dan Custafson, your Honor -- good
norning -- on behalf of the plaintiffs.

M5. CCHEN: Lori Cohen on behal f of Medtronic.

THE COURT: Vel cone to both of you. | had the
parties in anticipation of today's proceeding forward an
agenda, and perhaps we can take up the first matter, which is
t he preservation order issues.

Ms. Cohen or M. Gustafson?

V5. COHEN: Yes, your Honor. As we discussed in
chanbers -- and | think your Honor has told us that we shoul d
not conpletely reargue at this tinme, but on the preservation
order issues outlined in the agenda for today's status
conference, | would say that subsections (a), (d), and (e)
can be lunped together. And these really are Plaintiffs
requests that are outlined in our respective letters as well,
and these can be | think fairly described as Plaintiffs'
requests that they receive notice on behalf of Plaintiffs as

part of the PSC and also be allowed to participate in any
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testing activities, both thensel ves and experts, and that
they be allowed to basically demand destructive testing, and
| think that covers (a), (d), and (e).

And as we discussed in chanbers and have set forth
in our letter, we think that the preservation order that has
been in effect since January 23rd of '06 and signed and
executed by your Honor is working just fine. Medtronic has
been conplying with that preservation order, has been doing
the appropriate notification steps before doing any testing,
whet her it be nondestructive or destructive, and | think the
heart of what we really discussed in chanbers is whether
there's sone obligation on behalf of Medtronic to notify the
PSC in addition to the notification provisions in the
preservation order and the way that it's been handl ed thus
far. And we have explained to your Honor that to do so would
not only be burdensone, would be contrary to the preservation
order requirenents, but in addition, it would inpose and
i nvade confidentiality, H PAA issues, and patient privacy
i ssues for people who do not have cases in the MDL and
patients and plaintiffs who are not affiliated with the PSC.

THE COURT: M. GQustafson?

MR. GQUSTAFSON: Your Honor, | think Ms. Cohen has
| unped those three properly. | would say, as we did in
chanbers, that there's really several issues that relate to

this.
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First of all, we're not suggesting that they're
violating a protective order. Wat we're -- or the
preservation order. Wat we're suggesting is that the
preservation order has created an unfair playing field with
respect to the protection -- or the preservation of evidence.
They are not required to do any testing. W are not able to
request testing. W are not notified of testing except in a
ci rcunstance in which one of the MOL | awers is -- happens to
be the device that they choose to test.

If you think about it in the abstract, they could
select to test all devices that don't have | awers, as an
exanple, and be in full conpliance with the protective order,
t hereby precluding us fromeven know ng that destructive
testing was occurring, let alone participating in it.

Wth respect to participation, we don't see any
reason why we shouldn't be able to participate in the
testing. |It's nostly observation in terns of that and |
think we could work out the observation issues if your Honor
deci des that the MDL counsel should parti ci pate.

But the fact is that this is evidence -- regardl ess
of whether these people are in the MO, outside the MDL, have
counsel, don't have counsel or any of those situations, this
is evidence relevant to this case. And so since this Court
has appoi nted the co-lead counsel and the PSC to oversee this

case and litigate this case on behalf of absent class
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menbers, we ought to be involved in that process, and to be
excluded fromthat process is not only a nonlevel playing
field, but it presents the opportunity for the | oss of

rel evant evidence. So | won't say any nore on that. W
tal ked about it nore in chanbers.

Wth respect to --

V5. COHEN: May | respond to that just before we
go to the next one?

THE COURT: Sur e.

MR, GUSTAFSON: |"msorry. | apol ogi ze.

M5. COHEN: That' s okay.

The only additional thing | would add to that is,
as we discussed in chanbers, | nean, no evidence is being
lost. Al the evidence is being properly preserved and
retained, whether it be the save-to-disks in the
interrogations or the devices thenselves. Everything is
bei ng absolutely preserved pursuant to the |aw and the
preservation order. Not only is Medtronic follow ng the
preservation order and has been since its inception, but also
followng all of the federal regulations, which is why --
al though M. Custafson tal ks about an unlevel playing field,
it's that we have federal obligations that we nust neet and
we must -- and that's what pronpted the initial preservation
order. But in addition, we're following all the protocols

that we have that have been produced to the PSC and we're
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sendi ng out the appropriate notices, and we've sent out, as |
said in chanbers, hundreds and nobody has shown up.

The only other additional point that | nmade in
chanbers that 1'd like to say nowis that to go from
functional testing through destructive testing, as | said,
can take up to three days, and it's incredi bly cunbersone and
burdensone and expensive, and | guess the PSC is suggesting
that they would conme and attend all of these. It would slow
down the process and it would inpede Medtronic's ability to
get the testing done properly and tinmely to neet the federal
obl i gati ons.

THE COURT: | would presune on that |ast matter
that if indeed it took three days to undertake this entire
protocol of testing, that because you' ve notified Plaintiffs
concerning the details of such protocol, they could choose to
be there for a certain part of that or not part of that if
the Court were to allow that. | nean, that would be fair,
wouldn't it?

V5. COHEN: | think that's right, that they could
come in at certain parts, but again, that creates a
notification problem and also, you know, it's very
disruptive. | nean, if all of a sudden you have people
comng in mdstreamwhile testing is going on -- | nean, as
you can imagi ne, we have enpl oyees there who are trying to do

their job in addition to this testing going on. So we're
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trying to nmeet the obligations and |I think that the
preservation order as it exists now has been working fine.

THE COURT: Can | ask whether or not you have sone
ot her protocols that Medtronic is follow ng or other
preservation orders that you're subject to vis-a-vis cases
that are in courts but that are not part of the MDL, sone
state court cases here in Mnnesota or elsewhere where there
is a preservation order or a protocol that's different from
t hat which we have presently in court?

M5. COHEN: There are none.

THE COURT:  Ckay.

M5, COHEN: | mean, this is the one. For exanple,
the M nnesota state court cases are following this ML, and
then the other state court cases, they're so few, there are
not any existing ones.

THE COURT:  Ckay.

MR. GUSTAFSON: One just real quick comment,
Judge.

Ms. Cohen's comments highlight the problem W're
not present, they're not videotaping, they're selectively
phot ographing. It can't be undone. |If -- you know, perhaps
if they worked out a videotaping protocol that would satisfy
the experts, that would be one thing that wouldn't require
our presence, but -- and this whole three-day process, we

don't have to be present for the whole three-day process. It
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i nvol ves sterilization, other things that you don't have to
be present for. But that opportunity to observe the
destructive testing is being |ost.

THE COURT:  Ckay.

MR. GUSTAFSON: It's not being -- she is
preserving it according to the preservation order, but
there's no visual preservation

THE COURT: Let ne just follow up on that. Wat
about vi deotaping any of these destructive tests? |Is there a
particular problemin Medtronic's viewif the Court, in lieu
of having the PSC or their experts or representatives attend
testing, that sonme videotape be taken of the testing in
guestion or a portion of the testing in question?

V5. COHEN: | think that we would be opposed to
videotaping. And this has cone up with respect to those
California cases that | know are not on the agenda right now,
but I think we're very apprehensive about any vi deotapi ng.
Even though there is a protective order in place that would
govern that, having a videotape out there that hones in on
and | ooks at the inside of devices, you know, it's as
proprietary and confidential as you can get and there's a |ot
of conpetition, as the Court knows, in this area, nedi cal
devices. Having a videotape of the inside of Medtronic of
the testing, of the facility itself where the testing is done

and ot her individuals are working and of the devices while
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they're being taken apart we think would be very dangerous.

THE COURT: Al though I would suspect if | were
Medtronic -- and maybe |I'm paranoid, but | don't think |I'm
too paranoid. You're not really paranoid if they're really
after you, | suppose. |If you have a device that's out there,
don't | expect that ny conpetitors will have that device and
have an opportunity to take it apart sonetinme and re-engi neer
it and reverse-engineer it? Taking a |ook inside the device
during a videotaping is not going to be anything nore than
probably what the conpetitors across the street have been
doi ng for years.

MR. GUSTAFSON: Vel l, the other thing, Judge, is,
t hese devices are patented. There's sketches and phot ographs
and all sorts of things in the Patent Ofice that are public
records. You know, these are not devices that you can't
pur chase.

M5. COHEN: M. Bryan nmakes a point that if we
were to videotape the testing but did not dissem nate the
vi deot ape and instead had a showing of it, in other words,
where the PSC could come with their expert and watch it, that
m ght be one way to handle it, but not to allow the videotape
to be dissem nated and mail ed and sent out to people.

THE COURT: Sure. Ckay. Anything el se under
preservation order issues? W touched on (a), (d), and (e).

(B) and (c)? Anything either of you wish to nake the Court
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aware of ? | know that under (c), | at |east understood there
was going to be a neet-and-confer concerning that particul ar
t opi c.

M5. CCOHEN: | think based on your coments in
chanbers, | think we'll be able to work out (b) and (c).

THE COURT: Ckay. Sounds great.

MR. GUSTAFSON: VW will neet and confer and |et
your Honor know.

THE COURT: Nunber 2 is a confidentiality
desi gnati on of depositions.

MR, GUSTAFSON: W're neeting and conferring on
that as well, your Honor.

THE CCOURT: And nunber 3 is the status of
di spositive notions that are pending before the Court but
have not yet been heard or fully briefed.

In reference to the notion to strike or sever
certain clainms, that has been referred to ne by Judge
Rosenbaum | will ask that the attorneys neet and confer in
reference to when the response brief will be served by the
plaintiffs and when the reply brief would be due, and |
presune that that will be at least if not fully briefed by
the tinme we see each other in Novenber will be close to being
done by that tine.

MR. GUSTAFSON: | think we can get it fully
bri ef ed.
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M5. COHEN: W will, your Honor.

THE COURT: Al right.

And then finally, the proposal for bellwether
protocol and ADR. | know that we've discussed this matter
before and | have advised counsel that it's ny intention that
once Judge Rosenbaunmi s order on the preenption issues is
filed, that | would very likely be taking sonme opportunity to
sit down and visit with himconcerning any thoughts he has
for ADR and any role that he wants the magi strate judge --
because under our local rules we constitute the panel of
neutrals -- whether or not he wishes ne to be part of any
such efforts.

Anyt hing either of you wanted to add to that?

MR. GUSTAFSON: No, your Honor.

M5. COHEN: No, your Honor.

THE COURT: kay. Very good. |Is there anything
further fromeither of you? | know that we spent a good hour
or nore in chanbers before comng in today, so | appreciate
your brevity, because we had plenty of opportunity to talk
about it earlier.

M. Zi mrer man?

MR.  ZI MVERNVAN: Yeah. Just the next status
conference, the announcenent.

THE COURT: The next status conference | have at

9 o' clock aam here in the courtroom but | would like to see
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counsel in chanbers at 8 o'clock a.m, the |ead counsel for
def ense and appropriate counsel for Plaintiffs.

MR. GUSTAFSON: Here in M nneapolis again?

THE COURT: | believe so. 1'll let you know if
that changes. Oherwse, |I'lIl see you here on the 15th fl oor
again at 8 o'clock a.m on Thursday, Novenber 16.

MR, GUSTAFSON: Thank you, your Honor.

M5, COHEN: Thank you, your Honor.

THE COURT: Ckay. Thank you. W're in recess.

(Proceedi ngs concluded at 9:17 a.m)

*x * * * %
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